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Discussion Script 

 

Mr Lee Kyeonghwan 

KIM, BAE, & LEE, LCC. Lawyer 

 

1. Meaning of the Supreme Court 2019Do3047 Grand Bench Ruling 

: It declares that the military’s homosexual crackdown was based on outdated 

homophobia and is not in line with the changes in domestic and international 

awareness towards homosexuality.  

 

The major reason why this Supreme Court Grand Bench’s ruling changes its 

previous stance on the crime of indecent act under the Military Criminal Act 

(MCA) is based on our society’s changed normative evaluation of same-sex 

relationships. As expressed by the major opinions, due to the social changes 

made a social atmosphere that “do not regard same-sex relationships alone as 

degrading or tabooed, or criminally punishable unconditionally;” thus, it judges 

that “it became difficult to maintain the previous interpretation that viewed 

same-sex relationship per se constitutes an ‘indecent act.’” 

A separate opinion, too, presuming “homosexuality is taken as one of the natural 

sexual orientations,” assesses: “the reflection of the global trend that bans 

discrimination or punishment based on certain sexual orientation as well as the 

historical development of the expansion of sexual freedom of humans, there is a 

possibility of violation of the Constitution if the current law is applied as it is,” 

which was used as one of the major grounds for the change of precedent. 

The point that 11 Justices, except two dissenters, presented changes in 

awareness as the major reasons for the change of precedent tells us, as an 

opposite interpretation, that it has admitted the fact that the crime of indecent 

act under the MCA has de facto served a penal clause for homosexuality based 

on homophobia. Notably, the major opinions suggested the direct and specific 

violation of military discipline as a new criterion, saying “punishment of a sexual 

conduct based on consent between same-sex service-member that does not 

directly and specifically violate the military discipline and sound living of the 

military community should be deemed as not permittable under the whole legal 

order, including the Constitution.” This means an admission of the fact that 

same-sex relationships had been criminalized because a same-sex relationship 

per se is contrary to good sexual morality or arouses aversion even if it did not 

directly or specifically harm the military discipline and sound living of the military 

community. 

 

So far, the military has continued to uphold their formal logic that the said law 
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merely punishes same-sex conduct per se, regardless of sexual orientation, not 

criminalizing homosexuality, only based on the literal wording of the law, unlike 

the reality of the law enforcement. That is exactly what the dissenting opinions 

unfolded in its text. The dissenting opinions argued, “the essence of this case is 

neither to discuss homosexuality nor individuals’ sexual orientation or self-

determination. It is a matter of the preservation of the discipline of the military, 

a special society.” It continued, “it should be deemed as a violation of social 

interest, i.e., military discipline, as long as actors are members of the military 

community even though their act was based on a free agreement between 

actors in a private space.”  

However, the real face of the benefit and protection of the law, wrapped in 

expressions, ‘military discipline’ or ‘social interest,’ seem nothing more or less 

than homophobia that regards homosexuality per se as disgusting; simply put, it 

is just an attempt to hide the actuality of the homosexual criminalization by 

formal logic. It is definite by the literal wording of the law that the scope of 

criminalization is sexual act per se regardless of homosexuality or a particular 

sexual orientation; the substantive normative force and the enforcement of the 

law have been applied against homosexuality, a particular sexual orientation, to 

see the impression felt by convicts, contents of military training, the nature of 

cases that the military investigative agencies investigated. The separate opinion 

also recognized that the said law has an effect of social stigmatization of 

homosexuality to a substantive degree, thus, violating one’s sexual freedom, 

stating “the current clause is not to punish homosexuality or certain sexual 

orientation. … However, it should not be overlooked that the enforcement of the 

law violated the constitutional right to sexual freedom. It is necessary to prevent 

social stigmatization therefrom.” The major opinions pointed out that the 

negative evaluation towards homosexuality per se is presupposed behind the 

formal logic of the dissenting opinions as well, saying “the major opinions do not 

disregard the importance of military discipline necessary for the preservation of 

the discipline of the military, a special society, but simply it is not allowed to set 

the scope of criminalization based on blinded negative evaluation and prejudice 

towards a certain sexual orientation. It is because it is impossible to explain why 

a sexual relationship happened in a private space based on free will between 

same-sex service-members undermines the military discipline unless it assumes 

negative evaluation towards the homosexuality or sexual orientation per se.” 

 

According to this Supreme Court Grand Bench ruling, in conclusion, all the 

consented same-sex conduct that had been punished by the crime of indecent 

act under the MCA so far are all not guilty since they did not directly and 

specifically violate the military discipline, was not during wartime, emergency, or 

on the duty of guard; it is well demonstrated that the grounds for punishment 

until now were not substantive harms to the military order or discipline but just 

homophobia. Especially, the military’s organized investigation to crack down on 

gays has been confirmed, too, as an unconstitutional investigation, abusing the 

State’s punishment power, as an intrusion into the sensitive privacy of soldiers 
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without direct and specific harm to the military discipline.  

 

2. Future Challenges 

: Was all of its unconstitutionality removed by this Supreme Court Grand Bench 

ruling? What should the Constitutional Court decide? 

While this Supreme Court Grand Bench ruling carries quite significant meaning, a 

careful approach should be taken to discern whether this ruling removed all the 

unconstitutionality of the crime of indecent act, thus, not necessary for the 

Constitutional Court to decide unconstitutionality. The Constitutional Court stated 

that whether sexual activity between same-sex soldiers in a specific case falls 

within the scope of the law is a matter of a court’s usual legal interpretation and 

application that should take into account various circumstances comprehensively 

(2012HunBa258 on 28 July 2016). Hence, it may be possible to theoretically 

view that the Constitutional Court no longer needs to declare unconstitutionality 

of the crime of indecent act under the MCA since the Supreme Court made an 

interpretation that removes its unconstitutionality. However, even considering 

the Supreme Court Grand Bench ruling, one may still find the unconstitutionality 

of the crime of indecent ac, which seems complicated to be resolved solely by a 

court’s interpretation. Hence, the Constitutional Court still needs to decide its 

unconstitutionality, which is meaningful. 

First, its unconstitutionality in the view of the right to equality would be a 

problem. The previous crime of indecent act under the MCA was based on the 

term ‘sodomy’ and applied only to the same-sex relationship (practically 

between men), but it had been controversial whether sexual relationships 

between opposite-sexes or service-women could also be included – if not, what 

is the ground. Nonetheless, the word ‘sodomy’ was changed to ‘anal intercourse,’ 

and the major opinions judged that “anal intercourse … is possible between 

opposite-sexes and is not limited to acts between men. Thus, it is not possible to 

naturally induce an interpretation that it is a legal provision that punishes sexual 

relationships between same-sex soldiers only by the current clause’s wording.” 

However, it avoided determining the scope of punishment directly, mentioning 

“not only whether the current clause should be extensively applied to sexual 

relationships between opposite-sexes is not an issue at this case, but also it 

creates a problem of expanding the scope of criminalization of the law; hence, it 

will not be judged hereby.”  

As the major opinions noted, though the legal word is replaced with ‘anal 

intercourse,’ it seems arduous to decide to include opposite-sex relationships as 

it creates an issue of expansion of criminalization; moreover, the investigative 

agencies would not even book such a case. If opposite-sex relationships are to 

be excluded, then it is inevitable to result in a violation of the right to equality. 

Since the only support still comes from the discriminative prejudice towards 

homosexuality, it is only homophobic, thus, unconstitutional. 
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Next, it is the issue of the principle of clarity of a penal code. As discussed 

above, in spite of this ruling, it is still unclear whether sexual relationships 

between opposite-sexes or service-women or not. Furthermore, although the 

major opinions suggested a direct and specific violation of the military discipline 

as a criterion, it is hardly imaginable to picture a case where consented same-

sex relationships directly and specifically violate the military discipline. For 

instance, even under the separate opinion’s scenario of being in front of an 

enemy, during war or emergency, military drill during peacetime, or guard duty, 

if same-sex service-members commit sexual conduct based on consent in a 

private space, then it seems hard to form a logic how a sexual relationship alone 

can directly and specifically harm the military discipline. Consequentially, we 

need more additional criteria for specific judgments, under which a soldier 

subject to the law can hardly discern which behavior is punishable or not; thus, 

it violates the principle of clarity.  

 

Lastly, the issue of less restrictive alternatives remains. As in a separate 

opinion by Justice Kim Seonsoo, it may be punished by other direct penal codes, 

such as public indecent exposure, desertion, or negligence of duty. Also, if 

necessary, military discipline can be established through administrative 

disciplinary actions as well, so there is no reason to criminalize it. Moreover, the 

statutory penalty for the crime of indecent act was a year of imprisonment with 

labor but increased to two years by the amendment in 2009. The purpose of the 

amendment back then was to eradicate sexual violence in the military. It took 

the fact that the crime of indecent act under the MCA was not subject to a 

complaint into consideration, thus, serving as a supplementary punishment tool 

in cases where victims made agreements. As all sexual violence crimes are now 

not subject to a complaint, it must be categorically regarded as excessive to 

punish consented same-sex relationships between soldiers by two years of 

imprisonment with labor. 

 

As stated above, the unconstitutionality of the said law still exists in spite of the 

Supreme Court Grand Bench ruling, so the Constitutional Court should take 

action to decide the unconstitutionality of the crime of indecent act under the 

MCA at the earliest possible moment. 

 

 


